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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS 
LAKELAND DISTRICT OFFICE 

 
 

Terri Jacobs, 
 
     Employee/Claimant, 
 
vs. 
 
Herman Miller (Workplace Resolution), 
 
     Employer, 
 
and 
 
Travelers, 
 
     Carrier/Servicing Agent. 
___________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
OJCC Case No.  10-001976MES 

 
Accident date: 9/4/2008 
 

   
FINAL COMPENSATION ORDER 

 
This matter was heard at a Final Hearing before the undersigned at Lakeland, Polk County, Florida on 

November 4, 2010.  Petitions for Benefits dated January 26, 2010 and April 13, 2010 were pending at the 

time of the hearing. Mediation was held on July 23, 2010.  A Pretrial Stipulation was completed by the parties 

and filed on September 30, 2010. The parties advised that the issues raised in the Petition dated January 26, 

2010 had been resolved prior to hearing.  Claimant, Terri Jacobs, and her counsel, William McKnight, were 

present at the hearing.  Brad Drummond was present on behalf of the Employer/Carrier (EC).   Terri Jacobs, 

Steven R. Cooley and Bill England testified live at the hearing. The remainder of the evidence was received 

through depositions or other documents as detailed below.  

 At the hearing the following items were marked as exhibits: 

Judge’s Exhibits: 

1. Petition for Benefits filed April 13, 2010. 
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2. Pretrial Stipulation filed August 5, 2010 along with Employee’s Witness List filed September 30, 

2010. 

3. EC’s Trial Memorandum admitted for argument only. 

4. Claimant’s Trial Memorandum admitted for argument only.  

Claimant’s Exhibits: 

1. Medical Composite of Authorized Health Care Providers in two parts filed September 30, 2010. 

2. Job Search Composite in two parts filed September 30, 2010. 

3. Request for Judicial Notice Regarding Potential Employer Locations filed September 30, 2010. 

4. Deposition of Dr. Melinda Hays taken September 13, 2010 and filed September 30, 2010. 

5. Vocational Evaluation of Steven R. Cooley filed October 11, 2010. 

6. Employee’s Job Search Documentation Vol. II filed October 14, 2010. 

7. Medical Report of Dr. Melinda Hays dated October 15, 2010 and filed October 18, 2010. 

8. Employee’s Job Search Documentation Vol. III filed October 21, 2010. 

9. First Supplemental Request for Judicial Notice Regarding Distance and Travel Time to 

Prospective Employers filed October 21, 2010.  

10. Deposition of Patricia Maley, R.N. taken on September 29, 2010 and filed October 25, 2010. 

11. Employee’s Job Search Documentation Volume IV filed on October 26, 2010. 

12. Deposition of Marlene Gaglio taken October 19, 2010 and filed October 27, 2010. 

13. Deposition of Terri Jacobs taken October 21, 2010 and filed October 27, 2010. 

14. Bill England’s Labor Market Survey Research and Employment Opportunity filed October 27, 

2010.  

15. Employee’s Job Search Documentation Vol. V filed November 2, 2010. 

16. Steven R. Cooley’s Curriculum Vitae and Rule 26 Disclosures filed on October 29, 2010. 

Employer/Carrier Exhibits: 
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1. Bill England’s Curriculum Vitae filed November 1, 2010. 

2. Report of Bill England filed with the undersigned at hearing on November 4, 2010 and 

electronically filed November 22, 2010. 

Overview: 

 Ms. Jacobs, claimant,  worked as a healthcare program manager for the employer and was injured in 

an automobile accident on September, 4 2008.  At that time she sustained injuries to her right femur, left knee, 

left arm and spine. Her accident was accepted as compensable and medical and indemnity benefits have been 

provided by the EC.  The issues to be determined at hearing were whether Claimant was entitled to Permanent 

Total Disability (PTD) from October 29, 2009 and continuing, penalties, interest, costs and attorney fees.  

Findings of Fact and Conclusions of Law 

In making my findings of fact and conclusions of law in this claim, I have carefully considered and 

weighed all of the evidence presented.  I have resolved all of the conflicts in the testimony and documentary 

evidence.  Based upon the foregoing, the evidence, and the applicable law, I make the following 

determinations: 

1. I find that I have jurisdiction over the parties and the subject matter of this claim. 

2. I find that venue properly lies in Polk County, Florida.  

3. Ms. Jacobs reached Maximum Medical Improvement (MMI) as to her right femur on August 19, 

2010 with a 6% whole person impairment rating per Dr. Peter Kazimer. 

4. Ms. Jacobs was placed at MMI with regard to her left knee on October 29, 2009 with an 8% 

whole person impairment per Dr. David Leffers. 

5. Dr. George White placed Ms. Jacobs at MMI for the left arm on April 29, 2009 with a 0% rating 

for the whole person and Dr. Jack Manisculco placed Ms. Jacobs at MMI on December 22, 2008 

with a 0% rating for the spinal fractures. 

6. Ms. Jacobs has a Master in Nursing, however has not done patient care in last thirty years and 
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has not taught nursing in the last twenty-five years. She has worked since 1995 as a sales 

representative for the Employer.  

7. Ms. Jacobs was involved in an automobile accident in September 2008 when her car collided 

with a truck.  She was air-lifted to Lakeland Regional Medical Center in Lakeland. She was 

treated in the hospital or in a rehabilitation facility until December 24, 2008 when she was 

released to return home.  

8. She continued to treat with various authorized providers eventually coming under the care of Dr. 

Melinda Hays, physical medicine and rehabilitation specialist. Dr. Hays placed restrictions on 

Ms. Jacobs of no climbing, kneeling, lifting from the floor to the waist or squatting.  She also 

limited her from carrying over 10 pounds occasionally, lifting more than 10 pounds from waist to 

overhead occasionally, pushing or pulling more than 10 pounds occasionally, sitting more than 

15 minutes continuously, standing more than 5 minutes continuously or walking more than 10 

minutes occasionally.  Dr. Hays opined that Ms. Jacobs could drive no more than 15 minutes at a 

time and limited this to 4 times per day. Dr. Hays advised Ms. Jacobs to start back to work 4 

hours per day, 3 days per week and to gradually increase this by 2 hours per month. 

9. Ms. Jacobs has not returned to work since her accident. She has done an extensive job search, 

including following up on the job leads provided to her by Bill England. She has not received 

any valid job offers.  

10. In order to establish that she is entitled to PTD benefits under Section 440.15 (1), Ms. Jacobs  

must establish that she is unable to engage in at least sedentary employment within a 50-mile 

radius of her residence. 

11. In determining whether a claimant is permanently and totally disabled the JCC must consider 

both physical and vocational factors. Garcia v. Fence Masters, Inc., 16 So.3d 200 (Fla. 1st DCA 

2009). A claimant may prove PTD by establishing (1) she is unable to do at least sedentary work 
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within a 50-mile radius of her residence due to physical limitations; (2) she is unable to obtain 

employment due to her permanent work-related restrictions coupled with an exhaustive, but 

unsuccessful job search; or (3)  that she has permanent work restrictions, which are not alone 

disabling, but when combined with vocational factors, prevent her from working. Blake v. Merck 

& Company, Incorporated, 43 So.3d 882 (Fla. 1st DCA 2010). 

12. In determining whether Ms. Jacobs can perform sedentary work within a 50-mile radius of her 

residence I have thoroughly evaluated, weighed and considered the testimony of the vocational 

experts in this case.  Both experts acknowledge that Ms. Jacobs is highly educated.  However, 

they also recognize that she has not utilized her nursing skills in many years and would require 

remediation before she could return to that field. Both experts agree that with her current 

restrictions Ms. Jacobs is capable of less than sedentary employment. Mr. England testified that 

he believed Ms. Jacobs is employable and pointed to the more recent positions he had provided 

to Ms. Jacobs, as evidence that she was employable. 

13. I find that Ms. Jacobs has done an exhaustive, but unsuccessful job search. She had applied for 

all of the positions provided to her by the EC.  She applied for over 75 positions. She testified 

that she went to several of these places in person, including Lakeland Regional Medical Center to 

apply for the positions provided.  She signed up to receive emails from Lakeland Regional 

advising about open positions. She had not received any job offers as of the date of the hearing. 

She was unable to apply for the positions provided in the most recent letter from Mr. England as 

she did not have time prior to the hearing.  

14. I find that Ms. Jacobs has several negative vocational factors including her age, her readily 

apparent antalgic gait, her lack of employment for the last 2 years and the restriction on her 

ability to work a full work day. I find, based upon Steven Cooley’s testimony, which I accept, 

that Ms. Jacobs cannot return to nursing as it is a medium level job.  She cannot return to her 
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position with the Employer as this position required her to travel extensively and Dr. Hays’ 

restrictions would prevent Ms Jacobs from traveling. 

15. I accept the testimony of Steven Cooley over that Bill England with regard to Ms. Jacobs’ 

employability.  Steven Cooley’s testimony acknowledges the significant limitations and 

restrictions placed on Ms. Jacobs as well as the impact her age and lack of current employment 

have on her current employability. 

16. I find that Ms. Jacobs has met her evidentiary burden of proof under Section 440.15(1), 

specifically that she has proven that she is unable to engage in at least sedentary work within a 

50-mile radius of her residence due to her compensable injury.  She is entitled to the award of 

PTD benefits as requested from October 29, 2009 with interest and penalties. 

17. As the benefits requested were obtained as a result of the intervention of Ms. Jacob’s attorney, I 

find that she is entitled to payment of attorney fees and costs at the expense of the EC. 

Wherefore it is Ordered and Adjudged as follows: 

1. The request for the payment of PTD benefits from October 29, 2009 and continuing 

with interest and penalties as otherwise provided by law is granted. 

2. The request for payment of reasonable attorney’s fees and costs at the expense of the 

EC is granted. Jurisdiction is reserved to determine the amount of attorney’s fees and 

costs. 

3. All benefits ripe at the time of trial not otherwise reserved by stipulation of the parties 

or the undersigned in this order are hereby waived and dismissed with prejudice. 

DONE AND ELECTRONICALLY MAILED this 22nd day of November, 2010, in Lakeland, 

Polk County, Florida. 

 

S         



Margaret E. Sojourner 
Judge of Compensation Claims 
Division of Administrative Hearings 
Office of the Judges of Compensation Claims 
Lakeland District Office 
5015 South Florida Avenue, Suite 401 
Lakeland, Florida  33813-3150 
(863)648-3150 
www.jcc.state.fl.us 
 

William H. McKnight 
 williamhmcknight@gmail.com;leemcknight0@gmail.com 
 
C. Brad Drummond, Esquire 
Law Office of Jack D. Evans 
CBDRUMMO@travelers.com;LLJOHNS3@travelers.com 
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